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case, the salesman is within this occu-
pational group only with respect to the 
services performed for the person for 
whom he primarily solicits orders and 
not with respect to the services per-
formed for such other persons. The fol-
lowing examples illustrate the applica-
tion of the foregoing provisions:

Example 1. Salesman A’s principal business 
activity is the solicitation of orders from re-
tail pharmacies on behalf of the X Wholesale 
Drug Company. A also occasionally solicits 
orders for drugs on behalf of the Y and Z 
Companies. A is within this occupational 
group with respect to his services for the X 
Company but not with respect to his services 
for either the Y Company or the Z Company.

Example 2. Salesman B’s principal business 
activity is the solicitation of orders from re-
tail hardware stores on behalf of the R Tool 
Company and the S Cooking Utensil Com-
pany. B regularly solicits orders on behalf of 
both companies. B is not within this occupa-
tional group with respect to the services per-
formed for either the R Company or the S 
Company.

Example 3. Salesman C’s principal business 
activity is the house-to-house solicitation of 
orders on behalf of the T Brush Company. C 
occasionally solicits such orders from retail 
stores and restaurants. C is not within this 
occupational group.

(4)(i) The fact that an individual falls 
within one of the enumerated occupa-
tional groups, however, does not make 
such individual an employee under this 
paragraph unless (a) the contract of 
service contemplates that substan-
tially all the services to which the con-
tract relates in the particular des-
ignated occupation are to be performed 
personally by such individual, (b) such 
individual has no substantial invest-
ment in the facilities used in connec-
tion with the performance of such serv-
ices (other than in facilities for trans-
portation) and (c) such services are 
part of a continuing relationship with 
the person for whom the services are 
performed and are not in the nature of 
a single transaction. 

(ii) The term ‘‘contract of service’’, 
as used in this paragraph, means an ar-
rangement, formal or informal, under 
which the particular services are per-
formed. The requirement that the con-
tract of service shall contemplate that 
substantially all the services to which 
the contract relates in the particular 
designated occupation are to be per-
formed personally by the individual 

means that it is not contemplated that 
any material part of the services to 
which the contract relates in such oc-
cupation will be delegated to any other 
person by the individual who under-
takes under the contract to perform 
such services. 

(iii) The facilities to which reference 
is made in this paragraph include 
equipment and premises available for 
the work or enterprise as distinguished 
from education, training, and experi-
ence, but do not include such tools, in-
struments, equipment, or clothing, as 
are commonly or frequently provided 
by employees. An investment in an 
automobile by an individual which is 
used primarily for his own transpor-
tation in connection with the perform-
ance of services for another person has 
no significance under this paragraph, 
since such investment is comparable to 
outlays for transportation by an indi-
vidual performing similar services who 
does not own an automobile. Moreover, 
the investment in facilities for the 
transportation of the goods or com-
modities to which the services relate is 
to be excluded in determining the in-
vestment in a particular case. If an in-
dividual has a substantial investment 
in facilities of the requisite character, 
he is not an employee within the mean-
ing of this paragraph, since a substan-
tial investment of the requisite char-
acter standing alone is sufficient to ex-
clude the individual from the employee 
concept under this paragraph. 

(iv) If the services are not performed 
as part of a continuing relationship 
with the person for whom the services 
are performed, but are in the nature of 
a single transaction, the individual 
performing such services is not an em-
ployee of such person within the mean-
ing of this paragraph. The fact that the 
services are not performed on consecu-
tive workdays does not indicate that 
the services are not performed as part 
of a continuing relationship. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6744, 29 FR 8314, July 2, 1964; 
T.D. 7691, 45 24129, Apr. 9, 1980]

§ 31.3121(d)–2 Who are employers. 
(a) Every person is an employer if he 

employs one or more employees. Nei-
ther the number of employees em-
ployed nor the period during which any 
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such employee is employed is material 
for the purpose of determining whether 
the person for whom the services are 
performed is an employer. 

(b) An employer may be an indi-
vidual, a corporation, a partnership, a 
trust, an estate, a joint-stock com-
pany, an association, or a syndicate, 
group, pool, joint venture, or other un-
incorporated organization, group, or 
entity. A trust or estate, rather than 
the fiduciary acting for on behalf of the 
trust or estate, is generally the em-
ployer. 

(c) Although a person may be an em-
ployer under this section, services per-
formed in his employ may be of such a 
nature, or performed under such cir-
cumstances, as not to constitute em-
ployment (see § 31.3121(b)–3).

§ 31.3121(e)–1 State, United States, and 
citizen. 

(a) When used in the regulations in 
this subpart, the term ‘‘State’’ includes 
the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, the Territories of Alaska and 
Hawaii before their admission as 
States, and (when used with respect to 
services performed after 1960) Guam 
and American Samoa. 

(b) When used in the regulations in 
this subpart, the term ‘‘United 
States’’, when used in a geographical 
sense, means the several states (includ-
ing the Territories of Alaska and Ha-
waii before their admission as States), 
the District of Columbia, the Common-
wealth of Puerto Rico, and the Virgin 
Islands. When used in the regulations 
in this subpart with respect to services 
performed after 1960, the term ‘‘United 
States’’ also includes Guam and Amer-
ican Samoa when the term is used in a 
geographical sense. The term ‘‘citizen 
of the United States’’ includes a citizen 
of the Commonwealth of Puerto Rico 
or the Virgin Islands, and, effective 
January 1, 1961, a citizen of Guam or 
American Samoa. 

[T.D. 6744, 29 FR 8314, July 2, 1964]

§ 31.3121(f)–1 American vessel and air-
craft. 

(a) The term ‘‘American vessel’’ 
means any vessel which is documented 
(that is, registered, enrolled, or li-
censed) or numbered in conformity 

with the laws of the United States. It 
also includes any vessel which is nei-
ther documented nor numbered under 
the laws of the United States, nor doc-
umented under the laws of any foreign 
country, if the crew of such vessel is 
employed solely by one or more citi-
zens or residents of the United States 
or corporations organized under the 
laws of the United States or of any 
State. (For provisions relating to the 
terms ‘‘State’’ and ‘‘citizen’’, see 
§ 31.3121 (e)–1.) 

(b) The term ‘‘American aircraft’’ 
means any aircraft registered under 
the laws of the United States. 

(c) For provisions relating to services 
performed outside the United States on 
or in connection with an American ves-
sel or American aircraft, see paragraph 
(c)(2) of § 31.3121(b)–3. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6744, 29 FR 8314, July 2, 
1964]

§ 31.3121(g)–1 Agricultural labor. 
(a) In general. (1) The term ‘‘agricul-

tural labor’’ as defined in section 
3121(g) includes services of the char-
acter described in paragraph (b), (c), 
(d), (e), and (f) of this section. In gen-
eral, however, the term does not in-
clude services performed in connection 
with forestry, lumbering, or land-
scaping. 

(2) The term ‘‘farm’’ as used in the 
regulations in this subpart includes 
stock, dairy, poultry, fruit, fur-bearing 
animal, and truck farms, plantations, 
ranches, nurseries, ranges, orchards, 
and such greenhouses and other similar 
structures as are used primarily for the 
raising of agricultural or horticultural 
commodities. Greenhouses and other 
similar structures used primarily for 
other purposes (for example, display, 
storage, and fabrication of wreaths, 
corsages, and bouquets) do not con-
stitute ‘‘farms’’. 

(3) For provisions relating to the ex-
ception from employment provided 
with respect to services performed by 
certain foreign agricultural workers 
and to services performed before 1959 in 
connection with the production or har-
vesting of certain oleoresinous prod-
ucts, see § 31.3121(b)(1)–1. For provisions 
relating to the exclusion from wages of 
remuneration paid in any medium 
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